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INTRODUCTION

This is an outline of basic federal civil practice and
procedure in the United States District Court for the District of
New Jersey. This nonograph summari zes procedures for typical
civil cases, and it attenpts to give you guidance to find the
sources of these procedures in the statutes and rul es.

The evol ution of nodern practice continues to be rapid.

Devel opnents in the Judicial Inprovenents Act of 1990, the

Al ternative D spute Resolution Act of 1998, and the 2000
amendnents to the Federal Rules of Cvil Procedure and amendnents
to the Local G vil Rules have required updating the previous
editions of this nonograph.

This is a statenent of certain "essentials" that nmenbers of
the bar nust know in order to practice in the United States
District Court for the District of New Jersey, with enphasis upon

the Canden Vicinage. It is not an official publication of the

United States District Court and should never be cited as

authority.

Basi c but essential civil case procedures are discussed.
The directives are easy to follow and they are necessary to
enable this court to function efficiently on a day to day basis.
Thi s docunent is intended to provide both an overvi ew of federal

civil practice for the | ess experienced | awer and a revi ew of



recent changes in practice and procedure. Feel free to copy this
docunment and rmake it available to your coll eagues.

Note al so that the court maintains a web page. The site
contai ns hel pful information concerning the court and its’
procedure, including the Local Rules. The site nay be found at:
pacer.nj d.uscourts. gov.

Compliance with the necessary operating directives and rul es
Is a duty owed not only to the court, and to the interests of a
particular client, but also to the people of this nation who
demand that the federal courts be able to dispose of a nyriad of
conplex litigation in a "just, speedy and inexpensive manner."
Your comments and suggestions for inproving our civil litigation
system are wel coned and encour aged.

HONORABLE STANLEY S. BROTMAN, Senior U. S. District Judge

HONORABLE JOSEPH H. RODRI GUEZ, Senior U.S. District Judge

HONORABLE JOSEPH E. | RENAS, U.S. District Judge

HONORABLE JEROVE B. SIMANDLE, U.S. District Judge

HONORABLE STEPHEN M ORLOFSKY, U.S. District Judge

HONORABLE JOEL A. PISANO, U.S. District Judge

HONORABLE JOEL B. ROSEN, U.S. Magi strate Judge
HONORABLE ROBERT B. KUGLER, U.S. Magistrate Judge



THE FEDERAL RULES OF CIVIL PROCEDURE

The Federal Rules of Civil Procedure can be found in Title
28 of the United States Code. If your law office does not have a
copy of the rules you are urged to obtain this volune, as it is
absol utely essential for federal practice. A paperback edition
of the Federal Rules of Civil Procedure, which nay be ordered
from West Publ i shing Conpany (tel ephone 1-800-328-9352), also
contains the Federal Rules of Evidence and the Federal Rules of
Appel | ate Procedure.

Even if you believe that you are quite confortable with the
Federal Rules of Cvil Procedure, you are urged to scan the table
of contents and various titles assigned to each of the Federal
Rul es of G vil Procedure, and to study recent anmendnents,
especially to Rules 4 (process), 11 (signing of pleadings), 16
(pretrial conferences), 26 (discovery), and 37 (discovery
sanctions) and 72-76 (proceedi ngs before magi strate judges).

THE LOCAL CIVIL RULES FOR THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY

Most of the Local GCvil Rules (L.Civ.R) of the United
States District Court for the District of New Jersey concern
civil practice. These Local Cvil Rules are supplenents to the
Federal Rules of Civil Procedure. Too often counsel seemto be
unfam liar with these rules. They are not difficult to

understand, and famliarity with themw Il assist you and your



clients in litigating in the federal court. Any attorney

admtted to a case pro hac vice should al so obtain and read the

Local Cvil Rules, because the attorney is bound by them

The Local Civil Rules were thoroughly anended in April, 1997
and are periodically reviewed and revised. These Local G vil
Rul es have been reproduced in a | oose |leaf format and are
avail able fromthe Cerk by sending $5.00 to Clerk, U S. District
Court, Martin Luther King Courthouse, 50 WAl nut St., Newark, NJ
07102. They may al so be down-|l oaded fromthe court web page.

West Publishing's Rules Governing the Courts of the State of

New Jersey also contains the Local Civil Rules together with al
Appendi ces and a hel pful Index. An authoritative annotated
version of the Local Rules is published and updated annually in

paperback form in Allyn Z Lite, New Jersey Federal Practice

Rul es (Gann Law Books, Newark, N.J.), and it serves as a federa

counterpart to Sylvia Pressler, Rules Governing the Courts of the

State of New Jersey. Finally, the New Jersey Law Journal has

publ i shed Robert Bartkus, ed., New Jersey Federal Cvil Practice

(1999, with annual supplenents) presenting 26 chapters on topics
of federal civil practice in New Jersey.
ATTORNEYS
The adm ssion of attorneys to practice before this court is
governed by L.Cv.R 101.1., while discipline of attorneys is

governed by L.Cv.R 103.1 and 104.1.



Counsel of Record - Appearance as counsel of record shall be

filed with the Cerk only by a nmenber of the bar of this Court,
see L.CGv.R 101.1(c)(3). It is no longer required that a nmenber
of the New Jersey Bar nmaintain an office in New Jersey in order
to practice before this court.

Pro Hac Vice Adm ssion - Appearance pro hac vice is governed

by L.CGv.R 101.1(c)(1),(2). A nmenber in good standing of the
bar of any court of the United States or of the highest court of
any state may be permtted to appear and participate in a
particul ar case, on notion, in the discretion of the court, if
the L.CGv.R 101-1 requirenents are satisfied.

Even if an attorney has been admtted pro hac vice to

participate in a case, only an attorney at law of this court may
file papers, enter appearances for parties, sign stipulations,
and sign and receive paynents on judgnments, decrees or orders.
Local counsel remains responsible for the conduct of the

litigation and for the conduct of pro hac vice counsel. Local

counsel nust continue to appear at all proceedi ngs (unless
excused) and nust continue to sign all briefs and pl eadi ngs even

t hough pro hac vice counsel is otherwise litigating the case.

For exanple, local counsel nust appear at the Scheduling
Conference and all other pretrial conferences and at trial,

unl ess expressly excused by the court.



Note that a | awyer admtted pro hac vice nmay not accept a

contingent fee in a tort case in excess of the New Jersey State
Court Contingency Fee Rule (NJ. ¢C¢. R 1:21-7, as anended), and
must contribute to the New Jersey Lawer’s Fund for Cient
Protection (NJ. C.R 1:28-2(a)).

Wt hdrawal of Appearance - Wthdrawal of counsel's

appearance is governed by L.GCGv.R 102.1. Unless other counsel
is substituted, no attorney may withdraw an appearance except by
| eave of court, which neans by notion upon notice to the client
and other litigants. After a case has first been set for trial,
substitution and withdrawal shall not be permtted except by a

| eave of court.

Pro Bono Panel - Menbers of the bar of this court are

encouraged to volunteer their services on behalf of deserving
indigent litigants. Such service is in the public interest of
provi di ng equal justice for all, and it is in the highest
standards of the bar.

You may contact the Clerk of the Court to add your nane to
the Pro Bono Panel of attorneys. The Cerk wll supply you with
the sinple formto join the Panel, which now includes severa
hundred attorneys.

A party in a civil case who is unable to afford counsel may
apply for appointed counsel on a formavailable fromthe Cerk of

the Court.



When a District Judge or Magistrate Judge determ nes that an
indigent litigant's request for counsel should be granted, see 28
U S C 8§ 1915(d), the Clerk is directed to select a nmenber of the
Panel who is requested to enter an appearance. Guidelines for
the Pro Bono Panel appear as Appendix Hto the Local Civil Rules.
When an attorney accepts a pro bono appointnent, limted
rei mbursenent for depositions and experts, within a nonetary
ceiling, may be avail able through a fund adm ni stered by the
Clerk of the Court, who may be consulted for further details.

The provisions for taxing of costs and fees for a prevailing
party and for award of counsel fees remain available to the

i ndigent litigant and appoi nted counsel under various statutes.
Such attorney fee statutes are found, for exanple, in the Social
Security Act (42 U.S.C. 8§ 405(g)), the Gvil R ghts Acts of 1868
and 1871, as anended (42 U. S.C. § 1988), Title VIl of the G vil
Ri ghts Act of 1964, as anended [enploynment discrimnation] (42
U.S.C. §8 2000e), and the Privacy Act (5 U.S.C. § 552a(g)), anobng
ot hers.

Di scipline of Attorneys - The Rul es of Professional Conduct

of the Anerican Bar Association, as revised by the Supreme Court
of New Jersey, govern the conduct of nenbers of the bar admtted

to practice in this court; see L.CGv.R 103.1



Di scipline of attorneys, including attorneys admtted pro

hac vice, is governed by L.Cv.R 104.1, which speaks in detai

to questions of disciplinary action and reinstatenent.

To pronote professionalismof the trial bar, the D strict
Court has al so adopted the ABA's Guidelines for Litigation
Conduct, which appear at Appendix R Although these Guidelines
are not to be used as a basis for discipline of attorneys, they
define the Court’s aspirations for the civility of |awers toward
ot her | awers and toward the court, as well as the court’s duties
to | awyers.

In addition, rules relating to the conduct of parties,
| awyers, the nmedia and others in connection w th judicial
proceedings -- civil and crimnal -- are set forthin L.GvVv.R
101.1, 105.1, 401.1, and L.Cr.R 101.1. The touchstone of
L.CGv.R 105.1(a) provides: "A lawer representing a party in a
civil matter triable by jury shall not make an extra-judici al
statenent that a reasonabl e person woul d expect to be
di sseni nat ed by neans of public communication if the | awer or
ot her person knows or reasonably should know that it will have a
substantial |ikelihood of causing naterial prejudice to an
adj udi cative proceeding.” L.Cv.R 105.1(a). This rule should
be consulted for specific applications in various contexts.

Crimnal Justice Act Panel - District and Magi strate Judges

appoi nt the Federal Public Defender or private counsel to



represent indigent defendants in crimnal cases, petitioners in
habeas corpus cases, and in several other non-civil circunstances
under the Crimnal Justice Act, 18 U.S.C. 8§ 3006A. Private

appoi nted counsel may receive conpensation under the Act at a
current rate of $75.00.

The court has recently adopted a new Plan of Inplenentation
of the Crimnal Justice Act. The new plan, a copy of which can
be obtained fromthe clerks office, enconpasses a panel of
experienced crimnal attorneys, a training panel to give |less
experienced attorneys an opportunity to develop their know edge
of federal crimnal procedures and practice, as well as
opportunities for training and educati on.

JURISDICTION

Attorneys are sonetines enbarrassed because they institute
an action in the United States District Court and later |learn
that the court |acks either subject matter jurisdiction or
personal jurisdiction over the defendant. The scope of this
nmonogr aph does not permt a discussion of the issues concerning
jurisdiction. However, please give nore than cursory attention
to this issue before bringing suit in our court and/or preparing
an answering pl eading on behalf of a client who has recently been
naned as a defendant in our court.

The conpl aint nmust state the basis for the court's subject

matter jurisdiction. Conplaints that are defective in this regard



w Il be subject to dism ssal upon the court's own notion pursuant
to Rule 12(h)(3), Fed.R G v.P., which conpels the court to

di sm ss an action "whenever it appears by suggestion of the
parties or otherwi se that the court |acks jurisdiction of the
subj ect matter."

The nost common jurisdictional basis is federal question
jurisdiction under 28 U.S.C. 8§ 1331, for clains arising under the
constitution and laws of the United States. There is no nonetary
floor for federal question cases.

In diversity actions under 28 U . S.C. § 1332, the plaintiff
must allege the citizenship of each plaintiff and defendant, so
that it is clear on the face of the pleading that conplete
diversity exists, that is, no plaintiff may be a citizen of the
sanme state as any defendant. The jurisdictional floor for
diversity cases i s now $75, 000.

Congress al so codified "supplemental jurisdiction” in 1990
at 28 U.S.C. 8§ 1367, whereby the federal court can exercise
jurisdiction over other clainms so long as federal question
jurisdiction exists as to a cl ai magainst a defendant and the
other clainms "are so related in the action within such original
jurisdiction that they formpart of the sane case or controversy
under Article Ill of the United States Constitution.” This
doctrine of supplenental jurisdiction does not apply, however,

where the original jurisdiction in the case is founded solely in

10



diversity of citizenship. See 28 U S. C. 8§ 1367(b). Finally, the
court may decline to exercise supplenental jurisdiction under
various circunmstances. See 28 U.S.C. § 1367(c).

Under certain circunstances, a case filed in state court can
be renoved to this District Court if it could have been filed
here to begin with, for exanple if a federal question is
presented or if conplete diversity plus the requisite anount in
controversy exists. Renobval is not a separate jurisdictional
basis, but it is a procedure which can be exercised by tinely
conpliance with appropriate renoval statute at 28 U S.C. 8§ 1441-
46. A party chall enging renoval nust generally file a notion for
remand within thirty (30) days after filing of the notice of
renoval, see 28 U S.C. § 1447(c)

At the first conference with the court, counsel wll be
asked to state the jurisdictional basis of the action in this
court. |If there is any question about the jurisdiction of the
court, counsel may be directed to address an appropriate notion
to this point.

Wth respect to asserting jurisdictional defenses, counsel
are referred to Rule 12(b), Fed.R Cv.P.

PLACES OF COURT

The United States District Court for the District of New
Jersey is by statute one unified federal district enconpassing

the entire State of New Jersey, 28 U S.C. § 110. Qur District

11



Court was established in 1789. Regul ar continuous sessions of
court are conducted in Canden, Newark and Trenton. This

nonogr aph primarily concerns the Canden Vicinage. |In general,
actions arising out of or having pertinent contact with the
foll owi ng southern New Jersey counties will be allocated to and
tried in the Canden Vicinage: Atlantic, Burlington, Canden, Cape
May, Cunberl and, G oucester, and Sal em

The Newar k vicinage is conposed of the follow ng northern
New Jersey counties: Sussex, Passaic, Mrris, Bergen, Hudson,
Essex, Union, and M ddl esex.

The Trenton vicinage is now conposed of the follow ng
counties: MWarren, Hunterdon, Sonerset, Mercer, Mnnouth and
Ccean.

More i nformation concerning how cases are allocated to a
vi ci nage and under what circunmstances an action m ght be
transferred fromone vicinage to another is set forthin L.GvVv.R
40. 1.

CAPTIONS AND PLEADINGS

The style and format of your pleadings will rapidly indicate
to your adversary and to the court whether you are famliar with
federal practice. Mre inportantly, proper information in the
caption of any paper to be filed with the court expedites the

processing of the matter. L.Cv.R 10.1 of the CGeneral Rul es of

12



the United States District Court discusses the form of pleadings
and it should be revi ewed.
L.CGv.R 10.1(a) requires that the initial pleading of party

filed in any cause other than crimnal:

Shall state in the first paragraph the
conpl ete and proper address of each party or
- If the party is not a natural person, the
address of its principal place of business
- Mist contain the conplete and proper address
of counsel
-  The Court nust be advised of any change in
address within five days of the
change by filing a notice with the Cerk
L.Gv.R 10.1(b), as anended, requires the foll ow ng:
- Size 8 ¥ x 11", black lettering, typewitten or
printed without interlineation or erasures
- Capti on bears docket nunber and name of judge assigned
to the action or proceedi ng
- On first page, nane of office, post office address and
t el ephone nunber of the attorney of record for the
filing party
- The attorney's nane nust also include a six-digit code

identifying the attorney of record, consisting of the

13



initials of the first and |last nane and the | ast four

(4) digits of the attorney's social security nunber.

The following caption is correct because it contains the
required information.

Anne S. Jones, Esquire
AJ- 2740

Smith and Jones, P.C.

P. O. Box 555

Anyt own, New Jersey 08100
(609) 555- 0123

UNI TED STATES DI STRI CT COURT
FOR THE
DI STRI CT OF NEW JERSEY

ELLEN BROWN,
Plaintiff, ' Hon. Stanley S. Brotnman
V. ~ Givil No. 99-0000
(Description of Paper Fil ed:
ASHTABULA COAL CO., INC., : Conpl ai nt, Answer, Oder,
etc.)
Def endant .

THE ASSIGNMENT TO A DISTRICT JUDGE AND MAGISTRATE JUDGE

The Cerk's Ofice assigns cases to the District Judges on a
random basis that is calculated to lead to an equitable allotnent
of the casel oad anong our District Judges. It would be inproper
for counsel to attenpt to intrude into this process by asking the
Clerk which Judge will receive the next filed case. Counsel are
to have no foreknow edge of the identity of the District Judge to

whomtheir action will be assigned.

14



The case is maintained on the District Judge's individual
docket and cal endar for all purposes, including trial. The
Magi strate Judge (al so assigned when the case is filed) works
with each District Judge in nmanagi ng the cases and cal endars,
hol di ng various pretrial conferences (see "Cvil Case Managenent”
bel ow) and deci di ng nost non-di spositive notions. |In the Canden
Vi ci nage each Magi strate Judge is assigned cases based on an
odd/ even system Magi strate Judge Rosen currently handl es al
cases which are designated by an odd docket nunber while
Magi strate Judge Kugl er handl es those designated by an even
nunber, wth exceptions for related cases and conflict
si tuati ons.

SERVICE OF INITIAL PROCESS AND SUBPOENAS

Rule 4 of the Federal Rules of Civil Procedure concerns the
nmet hods for service of initial process, the formof sumobns and
the person to be served. Initial process such as a sunmons
shoul d be di stingui shed froma subpoena, which is usually served
after a civil action has been instituted in our court.

In the past, the United States Marshals served civil
process. That is no |longer the case. Counsel nust prepare the
summons (as was al ways the practice) and attend to the service
and return of service of initial process thenselves. Sumonses

may be obtained fromthe Cerk's Ofice.

15



Counsel should review the 1993 and 2000 anendnents to Rule 4
concerni ng service of process. The anmended rule was designed to
facilitate the service of the sunmons and conplaint. It provides
for procedures to encourage wai ver of service upon parties and
al so i nposes a penalty on a defendant who w thout cause fails to
conply with a request for waiver by the serving party. See Rule
4(d), Fed.R Gv.P. The rule also notes with particularity the
procedures to be followed in obtaining a waiver of service; in
serving an individual in the United States; in serving
individuals in foreign countries; in serving an infant or
i nconpetent; in serving the United States; and, in serving a
corporation and associ ati on.

The Cerk is authorized under L.CGVv.R 4.1 to sign and enter
orders specially appointing persons whom counsel designate to
personal |y serve process consistent with Rule 4(c), Fed.R Gv.P.
The Cerk's Ofice in Canden has appropriate forns for your use
in specially designating process servers.

Subpoena forns may al so be obtained fromthe Cerk's Ofice.
They may be signed by counsel as an officer of the court. The
Rule to be consulted concerning the issuance of subpoenas is Rule
45, Fed.R G v.P.

Ceneral ly speaking, a subpoena may be served at any pl ace
within the district of the issuing court or at any place outside

the district within 100 mles of the place of deposition,

16



hearing, trial or inspection. Rule 45(b)(2), Fed.R Cv.P.
Further, a person subpoenaed to produce docunents or itens for

i nspection need not appear in person unless commanded to do so
for trial depositions or a hearing. Note that failure to conply
wi th a subpoena may constitute a contenpt of court. Rule 45(e),
Fed. R G v. P.

DUTIES OF THE MAGISTRATE JUDGE

The United States Magistrate Judge is a judicial officer
sel ected and appointed for a termof eight years by the Judges of
the entire District Court after considering the recommendati ons
of a Merit Selection Panel. 28 U .S.C § 631.

The duties of federal magistrates judges have grown in
recent years, notably through the 1976 and 1979 anendnents to the
Federal Magistrates Act, 28 U S.C. 88 631-639 and the 1983
additions to the Federal Rules of G vil Procedure at Rules 72-76.

In the District of New Jersey, the broadest statutory
authority for conducting a wide range of judicial proceedings has
been given to the nmagistrate judges primarily through
L.Gv.R 72.1.

Duties in civil matters include hearing and deci di ng vari ous
non-di spositive notions, conducting trials by consent of the
parties (both jury and non-jury), civil case managenent
(i ncluding the exercise of general supervision of the civil

cal endars and conducting pretrial conferences) and the other

17



duties stated in L.Gv.R 72.1(a). Wen a dispositive notion is
referred to the Magistrate Judge by a District Judge, the

Magi strate Judge enters a report and recommendati on which is then
reviewed by the District Judge (see 28 U.S.C. §8 636(b)(1)(C and
L.Gv.R 73.1). The parties in a civil case may consent to have
the entire case heard by the Magistrate Judge, either jury or
non-jury, by filing the consent form (available fromthe Cerk of
the Court) pursuant to 28 U S.C. 8§ 636(c). Nationally,

Magi strate Judges presided over 17.5%of all civil jury trials
for the one year period ending Septenber 30, 1999.

Duties in crimnal matters include trials of m sdeneanors
(jury) and petty offenses (non-jury), issuing arrest warrants and
search warrants, and conducting a variety of crimnal
proceedi ngs, such as determning pretrial detention or release.
L.GGimR 5.1

Appeal s fromthe Magi strate Judge' s judgnments and ot her
orders follow the procedures set forth in L.Gv.R 72.1(c). Note
that the procedure for such appeal or objection (and the scope of
revi ew on appeal ) depends upon the type of determ nation nmade.
Note also that, in the case of non-dispositive notions, the
filing of a notion to appeal does not operate to stay the order
pendi ng appeal to a District Judge. A stay of a Magistrate
Judge's order pendi ng appeal nmust be sought in the first instance

fromthe Magistrate whose order has been appeal ed, upon due

18



notice to all interested parties, pursuant to
L.Gv.R 72.1(c)(1)(B).

CIVIL CASE MANAGEMENT

A. Overvi ew of Federal Case Managenent

| ndi vi dual i zed managenent of civil cases is a distinctive
hal | mark of the federal systemin general and the District of New
Jersey in particular. 1In nost cases, the litigants can expect to
meet with the judicial officer, usually the magi strate judge,
shortly after the answer is filed, and periodically as necessary
thereafter, to discuss the case and to schedule it for al nost al
important parts of the pretrial process, including the date for
trial. The schedule will include deadlines for anmendi ng
pl eadi ngs and joi ni ng new parties, for conpleting factual
di scovery, for exchangi ng expert reports, for filing threshold
and final dispositive notions, for comencenent of the
arbitration hearing or nediation program where appropriate, and
for preparation of the Final Pretrial Oder.

Federal case managenent involves nore than just setting and
enforcing deadlines. Case nanagenent is a process of
consul tati on between counsel and the judge leading to a
resolution of the cases through settlenent or trial. Lawers
shoul d t ake advantage of the opportunity to bring special needs
to the attention of the judge and their adversaries. The initial

conference (called the Scheduling Conference) and subsequent

19



conferences (called D scovery or Status Conferences) al so present
the forumfor quick and informal resolution of actual and

antici pated di sputes about the scope of discovery, anendnent of
pl eadi ngs, joinder of parties and comruni cati on probl ens anong
the lawers. Oten litigants can agree, with the judge's

assi stance, to drop non-neritorious clains or defenses w thout

t he necessity of notion practice.

The pretrial managenent process al so provides opportunities
to settle the case. Fromthe initial conference until the final
pretrial conference, the subject of settlenment will be di scussed.
Speci al settlenent conferences are convened when it appears that
the parties desire a nore intensive effort to resolve the case
with judicial nediation or assistance. Because the overwhel m ng
majority of federal civil cases are term nated by settl enent
rather than by trial, the pretrial managenment efforts to settle
cases receive nuch attention in the process.

This section, then, is designed as a practical case
managenent handbook for the federal practitioner in the District
of New Jersey. The section begins with an exam nation of the
roles of the judges and | awers in the process, and then turns to
t he underlying authority and phil osophy of case managenent, as
expressed in the Federal Rules of Civil Procedure and Local G vil

Rul es of the District Court.
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This section discusses the inplenentation of civil case
managenment in greater detail. 1t |looks at the types of cases
subject to nornmal or nore intensive case managenent, as well as
the categories of cases generally receiving no case nanagenent.
The section outlines the objectives and procedures for
schedul i ng, status, discovery and final pretrial conferences.
The section probes the degree of flexibility of case managenent
orders by exam ning the procedures for enlargenents of tinme and
for other relief fromsuch orders, and it devotes attention to
t he enforcenent of case managenent orders, such as through
sanctions. The section gives sone practical pointers to help
attorneys put their best cases forward through infornmed and
constructive use of the process.

B. Rol es of District Judges, Mugi strate Judges and
Lawyers

Every case is assigned to a District Judge and a Magi strate
Judge. The Clerk's Ofice assigns cases to the District Judge on
a random basis that is calculated to | ead to an equitable
allotnment of the caseload. The case is nmaintained on the
District Judge's individual docket for all purposes, including
trial. The Magistrate Judge assigned to the case works with the
District Judge in managi ng the cases and cal endars, hol di ng
various pretrial conferences, and deci di ng nost non-di spositive

nmot i ons.
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The case assignnment of the Magistrate Judges varies within
the District. In Newark, five Magistrate Judges are each paired
with two or three of the ten District Judges plus three Senior
District Judges; the assignnment of the District Judge necessarily
determ nes the assignnent of his or her paired Magistrate Judge.

I n Canden and Trenton, the two Magi strate Judges in each

court house are assigned civil cases on an odd-even docket nunber
basi s; the docket nunber determ nes the Magistrate Judge's
assignnent, so that the Magi strate judge can be assigned to any
District Judge's case. In Canden, Magistrate Judge Kugl er handl es
even nunbered cases while Magi strate Judge Rosen is assigned odd
nunbered cases.

The lawers' role in pretrial managenent can be captured by
t hree words:

Preparation

Attentiveness

Pr of essi onal i sm
Preparation includes a thorough review of the file and a
meani ngf ul projection of the steps necessary to resolve the case
by settlenent, dispositive notion practice, arbitration or trial
Attentiveness nmeans paying attention to what you need to learn in
di scovery, as well as what you owe to your adversary, so that the
obj ectives of a speedy, efficient and just resolution are net.

Prof essionalismhas at |least a two-fold application for case
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managenent -- the ethical and responsible interaction with your
adversary, and your fulfillnment of duties as an officer of the

court.
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C. Federal Rules of Civil Procedure and Local Rul es Governing
Case Managenent

1. Federal Rules of G vil Procedure 16 & 26(f)

For nearly 50 years fromtheir adoption in 1938, the Federal
Rul es of Civil Procedure inposed alnost no direction on the
subj ect of managing a case before trial, with Fed. RCv.P. 16
calling for a pretrial conference and final pretrial order but
little else. Meanwhile, a tradition of nore intensive judicial
i nvol venent energed in the early 1970's in the District of New
Jersey, including increased use of prelimnary pretrial
conferences and entry of the resulting managenent orders. The
| ocal practice augnented the Federal Rules, and its success |ed
to efforts to strengthen them By the 1980's, the need to
require nore specific judicial nmanagenment on a national |evel
becane apparent.

Rul e 16(a) |ists objectives of pretrial conferences, nanely:

(1) expediting the disposition of the action;

(2) establishing early and continuing control so that

the case will not be protracted because of |ack of
managenent ;

(3) discouraging wasteful pretrial activities;

(4) inproving the quality of the trial through nore

t hor ough preparation; and

(5) facilitating the settlenment of the case.
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Rul e 16(b) introduces the concept of the Scheduling
Conference -- the initial conference in the case - conducted in
person or by tel ephone, by a District Judge or a Magistrate
Judge. The Rule 16(b) conference is nmandatory in all cases
except when exenpted by local rule as inappropriate. (See
L.Gv.R 72.1(a)(3)(C, for cases included and exenpted). Under
Rul e 16(b), the resulting Scheduling Order nmust set limtations
upon the tine:

(1) to join other parties and to amend the pl eadi ngs;

(2) to file and hear notions;

(3) to conplete discovery;

(4) nodifications of the times for disclosure and the

extent of discovery to be permtted;

(5) the date or dates for conferences before trial,

a final pretrial conference, and trial; and

(6) any other matters appropriate in the circunstances

of the case.
The Advisory Conmittee saw these directives as assuring "that at
sonme point both the parties and the pleadings wll be fixed," and
that notion tinetables wll preclude "stalling techniques," and
that di scovery deadlines address "problens of procrastination and
del ay by attorneys” in the discovery context. Notes of Advisory

Committee on the Gvil Rules (1983).
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Rul e 16(b) addresses anendnents to schedul i ng orders,
provi ding that the scheduling order may be nodified only for good
cause shown.

Rul e 16(c) contains a | ong and non-exclusive listing of
subj ects to be discussed at pretrial conferences, giving w de
latitude to the judge and participants. The intention is to
encour age better planning and managenent of litigation. The
subj ects include fornul ati on of issues, necessity of anmendnments
to pl eadings, stipulations, evidentiary rulings, settlenent,
extra-judicial dispute resolution procedures, disposition of
nmoti ons, and special procedures for conplex issues and unusual
proof problens. See Rule 16(c)(1)-(16).

Rul e 16(d) provides for a Final Pretrial Conference "held as
close to the tine of trial as reasonable under the
ci rcunstances, " requiring the attendance of actual trial counsel.

Rul e 16(e) provides for entry of an order after any
conference under the rule, and it contains the standard for
anmendnent of the final pretrial order: "only to prevent manifest
injustice.”

Finally, Rule 16(f) sets the standard for enforcenent of
duties inposed on attorneys and parties by the case managenent
process, including sanctions for failure to attend, for |ack of
preparation, or failure to obey scheduling or pretrial orders.

The Local Cvil Rules of the U S. District Court for the
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District of New Jersey provide nore specific case nmanagenent
gui dance, expressly in L.Cv.R 16.1

Accordingly, L.Cv.R 16.1(g) builds upon the strengths of
early and consistent judicial case managenent. The Magi strate
Judge will convene a Scheduling Conference within 60 days of
filing an initial answer, unless deferred due to the pendency of
a dispositive or other notion, pursuant to L.GCv.R 16.1(a)(1).
The rule gives explicit authority to the Magistrate Judge to
conduct further conferences, revise scheduling orders for good
cause, and convene settlenment conferences. See L.CvVv.R
16.1(a)(2).

Early disclosure of information to the adverse party is
anot her distinctive hallmark of federal civil practice, as
refined by the 2000 anendnents to Fed. R Cv. P. 26(a).
Specifically, Rule 26(a) mandates the early disclosure of certain
basi c i nformation, including the nanes, addresses, and phone
nunbers of individuals likely to have di scoverable information
that the party may use to support its clains or defenses (Rule
26(a) (1) (A)); copies of docunents that may |ikewi se be used (Rule
26(a)(1)(B)); a conputation of damages, including all docunents
relied upon in the conputation (Rule 26(a)(1)(D)). The early
di sclosure rules are rigorously enforced. Violation can lead to

severe sancti ons.
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The disclosure of these itens follows a mandatory conference
of counsel where they nmust consult and prepare a di scovery plan
which is to be submitted to the court prior to the initial
scheduling conference. Rule 26(f) and L.Gv.R 26.1(b).

Fed. R Cv.P. 26(a)(2), as well as the Local Cvil Rules of
this court, also provide for disclosure of expert reports,
including all opinions to be expressed, the data relied upon, and
t he basis and reasons for any concl usions. The tim ng of the
service of expert reports and expert depositions are governed by
the Scheduling Orders. The rule also addresses the issues of
sanctions for failing to conply with the disclosure and ot her
requi renents of Rule 26.

After the answer is filed in a case, an order for a
schedul i ng conference wll issue giving counsel the date and tine
of the next scheduling conference, rem nding themof their
obl i gati ons under Rule 26, and inform ng counsel of the
prescriptive limtations on discovery of no nore than ten
depositions and twenty-five interrogatories. Rule 26(b) and Rul e
26(d). Further, counsel will be ordered to neet to prepare a
di scovery plan which should be presented to the court not |ater
than twenty-four hours prior to the conference. L.GvVv.R 26.1(b).

L.Gv.R 37.1(a)(1l) provides for judicial resolution of case
managenent di sputes on an informal basis where possible. First,

as with discovery disputes, counsel nust confer to resolve any
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case managenent dispute. Second, if not resolved, the dispute
nmust be presented to the Magi strate Judge by tel ephone conference
call or letter. This presentation of a dispute nust precede any
notion practice. Third, if the Magistrate Judge is unable to
resolve the dispute on the basis of the informal presentation, a
notion may be filed under L.GCv.R 16.1(b).

D. Guvil Case Managenent Conferences and Orders

1. Scheduling Conference

The Schedul ing Conference is usually convened before the
assi gned Magi strate Judge after the first answer is filed. This
conference is held in practically all cases. See L.CvVv.R
72.1(a)(3)(C) for exceptions. |If the case would benefit from an
expedi ted conference, you should first confer with counsel and
then present your request to the Magistrate Judge. Typically, the
Schedul i ng Conference is held in the Magi strate Judge's chanbers
or conference room although his or her courtroom may al so be
used particularly when a pro se litigant is involved. The
conference is nmeant to be off-the-record and informal, to
encourage frank dialogue. The Magi strate Judge's deci sions
resulting fromthe conference are always confirned in a
Schedul i ng Order.

Counsel who are well-prepared for the Scheduling Conference
have the advantage of being better able to articulate their

clients' needs. You are expected to be thoroughly famliar with
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the file and to have thought about the issues raised by the case
prior to the conference.

Cccasionally, the Scheduling Conference will be held by
t el ephone in sinple cases, such as notor vehicle personal injury
cases involving two attorneys. Al other procedures for
Schedul i ng Conferences apply, including subm ssion of the joint
di scovery plan before the conference. You may, after consulting
wi th your adversary, request that a Schedul i ng Conference be
conducted by tel ephone if appropriate.

At the Scheduling Conference, the Magistrate Judge wll ask
counsel to discuss discovery deadlines and types of discovery,
including the tinme wthin which experts nust be identified and
their reports exchanged. The Magi strate Judge may further
address any overdue di scovery and al so consider limtations upon
t he scope, nmethod or order of discovery as nay be warranted by
the circunmstances of the case, to avoid duplication, harassnent,
del ay or needl ess expenditures of costs. Anendnents to pleadi ngs
may be addressed, and the necessity for dispositive notions and
their scheduling will be considered.

Counsel will also discuss whether Arbitrati on under

L.CGv.R 201.1 is appropriate. Arbitration is conpul sory but

non-bi nding in cases where the relief sought consists only of
noney damages not in excess of $100, 000 exclusive of interest,

costs and punitive damages (L.CGv.R 201.1.(c)(1), wth
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exceptions for cases based on alleged violations of
constitutional rights, tax refund suits, and Social Security
actions (L.CGv.R 201.1(c)(3), or if the case involves conplex or
novel legal issues, or if |legal issues predom nate over factual

i ssues, or if other good cause is shown why specific policy
concerns meke arbitration inappropriate (L.Cv.R 201.1(d)(6).

Keep in mnd that parties nmay choose Arbitration by Consent,

pursuant to L.Gv.R 201.1(c)(2), in other cases where noney
damages are sought, or by |eave of court upon notion

The Magi strate Judge will al so ask counsel whether the case
is appropriate for disposition by other neans of dispute
resolution. These include nediation pursuant to L.Cv.R 301.1
appoi ntment of a special naster, or other special procedures that
the parties nmay devise. Wen the parties agree to an alternate
di spute resolution ("ADR') nechanism (i.e., other than court-
annexed Arbitration or nediation), they nmust present their
agreenent to a Judge or Magi strate Judge for approval. Should
the parties agree to sone formof alternative dispute resolution
the court may admnistratively termnate the civil action w thout
prej udi ce pendi ng conpletion of the ADR procedure. [See

Quidelines for Arbitration and Appendix Mto the Local G vil

Rul es [hereinafter cited as Guideline for Arbitration G tation],
at subsection X ] Logically, the parties may propose a hybrid

ADR procedure, where certain discovery is conpleted under the
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normal rules before going to the selected ADR procedure and
adm nistratively termnating the case on the docket.

Settlement will be discussed at the initial conference,
especially in non-conpl ex cases, and you should therefore be
prepared to discuss settlenment. Be prepared, after client
consultation, to make a reasonable settlenent demand or offer, if
possible. It is often helpful to identify the information that
you need to settle the case, short of plenary discovery. Many
attorneys can achieve early settlenent follow ng the pronpt and
candi d exchange of this information. Also, you should not
hesitate to request that the Magistrate Judge set a date for a
foll owup settlement conference.

The result of this initial conference is the Scheduling
Order. The Magi strate Judge and staff usually prepare, file and
serve this order, which binds all parties pursuant to Fed. R
Cv. P. 16(b) and L.Cv.R 16.1(b), which states:

The Magi strate Judge shall after consultation with

counsel, enter a scheduling order which may i ncl ude,

but need not be limted to, the follow ng:

a. date by which parties nust nove to anend pl eadi ngs

or add new parties;
b. date for subm ssion of experts' reports;

C. dates for conpletion of fact and expert discovery;
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d. dates for filing of dispositive notions after due
consi derati on whet her such notions may be brought at an
early stage of proceedings (i.e., before conpletion of
fact discovery or subm ssion of experts' reports);

e. a pretrial conference date; and

f. any designation of the case for arbitration, nediation,

appoi ntment of a special nmaster or other special
procedure.

The Scheduling Order may further include such [imtations on
the scope, nethod or order of discovery as nmay be warranted by
the circunstances of the particular case to avoid duplication,
harassnent, delay or needl ess expenditure of costs. The
Scheduling Order will also set the date of the next conference.
The Scheduling Order, and any anendnent thereto, is enforceable
under Fed. R Giv.P. 16(f).

2. St at us Conf er ence

Wen the devel opnents of a civil case cannot be reasonably

wel | anticipated, due, for exanple, to absent parties or pending

di spositive notions, a Status Conference will be scheduled as a
followup to the Scheduling Conference. |If necessary, the court
wi |l amend the Scheduling Order upon good cause shown at the

Status Conference to acconmpdate the parties' reasonabl e needs or
to take account of newly added parties or other litigation

devel opnents. The Amended Scheduling Order then governs the case
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through the date of trial. A telephone conference is also
avai lable in appropriate situations for a Status Conference.

3. D scovery Conference

L.CGv.R 16.1(a)(1l) gives the judge authority to conduct
further discovery conferences as he or she deens necessary and
appropri ate.

These conferences are intended for the ongoi ng nanagenent of
di scovery in the action, and it is nost appropriate in nore
conplicated cases. Counsel may request such a conference in an
effort to resolve discovery disputes or discuss possible
anmendnents to the Scheduling O der.

The court can, and often does, direct attorneys to appear
for a Discovery Conference, after which a Discovery Order or
Amended Scheduling Order is entered. Such an order nay, anong
other things, identify or narrow the issues for discovery
pur poses, and enforce or nodify the plan and schedul e for
di scovery. It may al so set any appropriate limtations upon
di scovery, revisiting the discovery plan, if necessary, to take
unanti ci pated devel opnments into account.

4. Final Pretrial Conference

| mportant case nmanagenent issues can be addressed at the
Final Pretrial Conference. Local practice and Fed. R Cv.P. 16(d)

require that trial counsel attend. Thus, Rule 16(d) states:

Any final pretrial conference shall be held as close to
the tine of trial as reasonabl e under the
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circunstances. The participants at any such conference

shall fornmulate a plan for trial, including a program

for facilitating the adm ssion of evidence. The

conference shall be attended by at |east one of the

attorneys who will conduct the trial for each of the
parties and by any unrepresented parties.

The Magi strate Judge al so normal |y conducts the Final
Pretrial Conference. This conference is held in all cases to
assure that the litigation has been properly prepared for trial
and to arrive at procedures to streanmline trial. Trial counsel
shoul d al ways be wel |l -prepared to discuss the settlenent of the
case at this conference.

The Magi strate Judge normally sets the date for the Final
Pretrial Conference during an earlier conference in the case.
In Arbitration cases, the Final Pretrial Conference is not
schedul ed until a party seeks a trial de novo follow ng an
Arbitration hearing and award.

The | ocal practice far exceeds the bare-bones requirenments
of Rule 16(d), above. The nost striking feature of the Final
Pretrial Order in this District is that it is jointly prepared by
the attorneys thenselves in a single docunent stating each
party's position with respect to all issues of jurisdiction,
facts, law, adm ssions and stipul ations, expert and non-expert
W t nesses, proposed trial exhibits and nore. The Magistrate
Judge gives counsel witten instructions for the format of the

Joint Final Pretrial Order appropriate for the case. These

instructions are simlar but not uniformthroughout the District.
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When counsel cooperate in the preparation of this docunent, trial
surprises are curtailed and the case is ready for disposition by
settlenent or trial.

Renenber to give due care to the preparation of the Joint
Final Pretrial Order, because, according to Fed.R Cv.P. 16(e),
"[t]his order shall control the subsequent course of the action
unl ess nodified by a subsequent order."” The court will not
permt nodification of this order except as required "to prevent
mani fest injustice," as provided in Fed. R Cv.P. 16(e).

ENLARGEMENTS OF TIME AND AMENDING ORDERS

| ndi vi dual i zed case managenent assures that the parties can
present special or unanticipated needs in a case to a judicial
officer to enlarge tine or otherw se anend prior orders. The
schedul i ng orders and ot her case managenent orders govern
subsequent devel opnents in the case, however, unless anmended for
good cause shown under Fed.R Civ.P. 16(b).

The joint discovery plan and the resulting scheduling order
contain the roadmap of the case, and the passage of tine itself
can extinguish certain rights. The march of tine will reach and
overcone the first three deadlines set in the scheduling order
under L.GCGv.R 16.1(b)(1), nanely, the dates for anmendi ng
pl eadi ngs or addi ng new parties, the dates for subm ssion of
expert reports, and dates for conpletion of fact and expert

di scovery.
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For exanple, the expiration of the deadline for anmendi ng
pl eadi ngs or addi ng new parties, set under Fed. R Civ.P. 16(b)(1)
and L.CGiv.R 16.1(b)(1)(A), can extinguish the right to amend
pl eadi ngs which is otherwise to be "freely given when justice so

requires" under Fed. R Cv.P. 15(a). See, e.qg., Harrison Beverage

Co. v. Dribeck Inporters, Inc., 133 F.R D. 463 (D.N.J.

1990) (denyi ng certai n proposed amendnments as untinely); Leased

Optical Departnents-Mntgonery Ward, Inc. v. Opti-Center, Inc.,

120 F.R D. 476 (D.N. J. 1988) (permtting tardy anendnent but
i nposi ng nonetary conditions).
Simlarly, expiration of the tine for identifying expert
Wi t nesses and serving their reports can result in barring expert
testi nmony absent good cause shown by articul ated reasoni ng.

Kopl ove v. Ford Mdtor Co., 795 F.2d 15 (3d Cir. 1986) (affirmng

sumary judgnent due to absence of expert on element of claim

requiring expert testinony where deadline had expired).

Ext ensi ons of discovery -- the nbst comon subject of
requests for enlargenents of deadlines in this District -- can be
especially critical. The "good cause" show ng neans much nore

than indicating that time is expiring and nore di scovery is
needed. This standard also inplies that counsel have used their
allotted tine well. For exanple, if a party did little to conply
with the scheduling order's tinme limts for discovery, a refusal

to extend tinme for further discovery is appropriate. Public Loan
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Co. v. FDIC, 803 F.2d 82 (3d Cir. 1986) (noting that "[a]ny

prejudi ce the appellants suffered from deni al of discovery
resulted froma self-inflicted wound").

The good cause standard for anmendnents to schedul i ng and
managenent orders derives fromthe way in which such orders are
viewed. The Third Crcuit has indicated that Rule 16 "scheduling
orders are at the heart of case managenent,” and if they can be
di sregarded by non-conpliance, "their utility will be severely

inpaired."” Koplove v. Ford Mdtor Co., 795 F.2d at 18.

When a party seeks an extension of tine, it nust nake
application in witing, served prior to the expiration of the
period sought to be extended, and disclose in the application the
date service of process was effected and all sim |l ar extensions
previously obtained, as required by L.Cv.R 6.1(a)(1).

The "application” refers to the letter presented to the
Magi strate Judge after consultation anong all counsel, as
required by revised L.Cv.R 16.1(f)(1) for case nanagenent
disputes. If informal resolution of the application is not
possible, or if one of the parties appears pro se (see
L.Gv.R 16.1(f)(2), then the party seeking the extension nust
file a case managenent notion

The application, or any subsequent notion if necessary, nust
(1) disclose the views of all counsel obtained after conferring

(i.e., whether other counsel oppose or consent to the request),
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and (2) state the facts giving rise to the necessity and fairness
of the relief sought (i.e., the showi ng of "good cause"), with
special reference to the facts showi ng due diligence of counsel
or the occurrence of devel opnments unanticipated in the prior
order and the lack of prejudice to an opponent. This neans, of
course, that the consent of all counsel is not sufficient to
obtain an extension, nor will opposition automatically defeat a
requested extension. The presence of consent or opposition wll
be considered, but the granting of an enlargenent will turn upon
t he show ng of good cause.

It is nost helpful to include with the application, for ease
of reference, a copy of the operative scheduling or case
managenent order, together with a proposed form of anmendnent
thereto, reciting all the dates, deadlines or procedure affected
by the proposed change.

Judges |l earn nmuch about an attorney's professionalismby the
care that he or she takes to frane and conply with scheduling
orders. Simlarly, the attorney seeking an enl argenent of tine
reveal s sonet hing about his or her professionalismas a
litigator. Does the attorney act in a tinmely way, anticipating
t he approach of a deadline, or does the attorney wait until the
deadl i ne day (or, perhaps fatally, beyond the deadline) to seek
an extension? Does the attorney confer with all counsel, receive

their views and faithfully report themin the application, or
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does the attorney make half-hearted efforts or assunptions about
t he opponents' views? Does the attorney nake a straight-forward
presentation of facts showi ng good cause and | ack of prejudice,
or does he or she assenble a broadside of half-truths and bl ane
to deflect personal responsibility? Does he or she carefully
prepare a proposed anended order accurately reflecting what is
sought and all deadlines or procedures affected by the anendnent,
or does the attorney submt a terse proposal nerely to the effect
that the application is granted?

ENFORCING CASE MANAGEMENT ORDERS; SANCTIONS

The schene of case managenent in each civil case is
carefully crafted in the District of New Jersey, resulting from
hard work and tine expended by the advocates and judges, who have
sought to address the needs of each case for reasonable pretrial
preparation. Consequently, the resulting court orders are
enf orceabl e agai nst counsel and clients, and orders for
enforcenent may include preclusion of evidence, entry of orders
or dism ssal or default, and nonetary sanctions agai nst the
attorneys, parties, or both, pursuant to Fed. R Cv.P. 16(f).

Schedul i ng and ot her case managenent orders may contain both
positive and negative adnonitions and deadlines. A "positive"
directive may say that "each party and its attorneys shal
cooperate in producing its enpl oyees for deposition in New

Jersey," while a "negative" directive may say that "no party may
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serve nore than 10 interrogatories including subparts.” In
either case, the court's directive creates a procedure or
protocol for the case, which is enforceabl e because the matter
has been determ ned and ordered. |In the above exanples, the
litigant who believes his or her adversary has failed to adhere
to the directive to cooperate in produci ng enpl oyee w t nesses,
like the litigant who is served with excessive interrogatories,
has a renmedy through enforcing the order.

The party ignoring expert witness deadlines, to cite another
exanpl e, may be precluded fromcalling an expert witness at trial
unl ess relieved fromthe scheduling order for good cause.

Kopl ove v. Ford Mdtor Co., 795 F.2d at 18. A party which

undertakes a sl uggi sh approach to discovery and fails to seek and
obt ai n meani ngful discovery in the allotted tinme nmay be denied an
extensi on of discovery and nay then be confronted by a sumary
judgnment notion it finds itself unable to oppose. In this

ci rcunst ance, the denial of a reopening of discovery and the
granting of the opponent's summary judgnent notion are
appropriate actions to enforce the scheduling order. Turner v.

Schering-Pl ough Corp., 901 F.2d 335, 341 n.4 (3d Cr. 1990)

(citing In re Fine Paper Antitrust Litigation, 685 F.2d 810, 818

(5th CGr. 1982), cert. denied, 449 U S. 1156 (1983)).

The | ogi cal enforcenent notion for a positive directive is

the notion to conpel the act which the court has ordered,
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applying Rules 16(f) & 37(b)(2), Fed. R G v.P., which may be filed
after conferring with counsel and presenting a case nmanagenent
application to the Magistrate Judge. Simlarly, the |ogical tool
to enforce the negative directive is the notion for a protective
order, again presented under Rule 16(f) and 37(b)(2), or
alternatively under Rule 26(c). The Plan for the Inplenentation
of the Cvil Justice Reform Act of 1990 pl aces increased enphasis
upon the enforcenent of reasonable discovery plans through
informal presentation or formal notion practice, if necessary.
The wel |l -prepared attorney will |earn these enforcenent

t echni ques and seek court intervention when necessary.

SETTLEMENT CONFERENCES AND PROCESSES

Settl enment conferences are part of the case managenent
process because they are an opportunity for resolution that can
result fromcareful planning and negotiation. Indeed, the 1983
revision to Rule 16 "puts settlenent on a par with trial
preparation as an objective of pretrial conferencing.” D. M

Provine, Settlenent Strateqgies For Federal District Judges at 22

(Federal Judicial Center, 1986).

Attorneys are encouraged to request a settlenent conference
inwiting or by telephone at any tinme. The Magistrate Judge
wi |l usually conduct the settlenent conference upon such request.
The District Judges also will convene settlenent conferences in

nost cases upon request, if consistent with their schedul es.
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It is often helpful for plaintiff's counsel, after

consulting with the client, to prepare and submit a Settl enent

Brochure a few days before the conference to help frane the
di scussions and to apprise defendant of plaintiff's position
before the conference. This docunent is not required by any
rul e.

TELEPHONE CONFERENCES

The Federal Rules of Cvil Procedure have recogni zed the
advant age of tel ephone conferences in several situations. For
exanpl e, the 1983 anendnent to Rule 16(b), Fed. R Cv.P.,
aut hori zes tel ephone use in Scheduling Conferences, and L.Cv.R
16.1(f) (1) nentions the tel ephone conference as an avail abl e
option, in the discretion of the District Judge or Magistrate
Judge, in addressing certain case nanagenent disputes, and
L.CGv.R 16.1(g)(3) provides for notion argunent by tel ephone.
Tel ephone conferences can al so be an efficient method of
resol ving di scovery disputes occurring at depositions where tine
is of the essence. Since such procedures can be disruptive of the
court's schedul e parties should first attenpt to resolve their
di sput es.

Schedul i ng Conferences in sinple personal injury cases, for
exanple, are often held by tel ephone, upon notice fromthe
Magi strate Judge to counsel. Plaintiff's counsel is usually

requested to conplete the conference call to all counsel and the
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court at the appointed hour. The court will not arrange
conference calls.

Most pretrial notions and case nmanagenent di sputes can be
efficiently resolved by tel ephone conference call. L.GvVv.R
37.1(a)(1) requires that counsel contact the Mgi strate Judge by
t el ephone or letter regarding any di scovery or case nanagenent
di spute before filing any formal notion. The court can, and
will, enter an order resolving the dispute at the conclusion of a
t el ephone conference call.

DISCOVERY

Di scovery is governed by Rules 26 - 37 and 45 of the Federal
Rul es of Civil Procedure, and by General Rules 15 and 16 of this
court.

Ceneral ly speaking, "[p]arties nmay obtain discovery
regarding any matter, not privileged, that is relevant to the
clai mor defense of any party . . . Relevant information need not
be adm ssible at the trial if the discovery appears reasonably
calculated to |l ead to the discovery of adm ssible evidence."”

Rul e 26(b)(1), Fed.R Civ.P.

For good cause, the court may expand the scope of discovery
to include any matter relevant to the subject matter of the
action. Not e, however, that the court has broad authority to
limt otherw se rel evant discovery taking into consideration,

anong ot her things, the burden or expense of the proposed

44



di scovery, a party's resources, and the issues in dispute. Rule
26(b)(2), Fed.R Cv.P., L.CGv.R 16.1(b). Further, as previously
noted, there is a presunptive limtation on the nunber of
interrogatories each party may serve (25), as well as a
limtation on the nunber of depositions (10).

Practitioners should also note that in analyzing privilege
i ssues, as a general rule, in diversity cases, the court wll be
gui ded by state |aw. However, in cases based upon federal
question jurisdiction, the court will look to federal comon | aw
for guidance. Rule 501, Federal Rules of Evidence.

Counsel should al so be aware of the broad authority of
federal courts to inposes sanctions for failing to provide
di scovery, or failing to conply with discovery orders issued by
the court. Rule 37, Fed. R G v.P. The sanctions may include an
award of expenses, including attorney's fees, but may al so
i ncl ude striking pleadings, disnm ssing an action, or the
possibility of a contenpt citation. Rule 37(b), Fed.R Cv.P.
Further, should a party fail to conply with the disclosure
requirenents of Rule 26, the court can informthe jury of this
fact. Rule 37(c), Fed. R Cv.P. O course, prior to the
i nposition of sanctions, the party against whomrelief is sought
has a right to be heard. Therefore, a party seeking discovery
sanctions should do so by notice of notion filed in accordance

with the General Rules of the court.
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Rul e 45, Fed.R Civ.P. provides guidance with regard to the
i ssuance of subpoenas to non-parties to the litigation. The Rule
prescri bes the procedures for the issuance of subpoenas. In
addition to the clerk of the court, an attorney may al so sign and
i ssue a subpoena. Rule 45(c) requires counsel to take reasonable
steps to avoi d i nposi ng an undue burden or expense upon
subpoenaed parties. An attorney who breaches this obligation may
be sanctioned. The sanction nmay include the paynment of earnings
| ost by the witness, as well as reasonable attorney's fee.
Finally, Rule 45 addresses issues relating to the enforcenent of
subpoenas.

Several pointers of local practice should be considered:

1. Start discovery pronptly. Pretrial discovery

deadlines will be set and enforced. Please do not

request extensions of discovery unless diligent use of

prior time can be denonstrated. L.Gv.R 26.1(a)

requires that "parties shall conduct discovery

expeditiously and diligently."

2. Submt your joint discovery plan to the Magistrate

Judge before the Scheduling Conference, under

L.Cv. 26.1(b), discussed above.

3. Arrange for your experts to submt tinely experts

reports. Plan necessary discovery early to obtain any

facts needed as a basis for your expert's opinion. The
court routinely sets deadlines by which date your

proposed experts' reports (containing all information
required by Rule 26(a)(2)(B) Fed.R Cv.P.) nust be
served upon your adversary. Your expert's report

nmust be acconpanied by a curriculumvitae of the
proposed expert witness. You may be barred from

i ntroduci ng expert opinion testinony at trial if you do
not tinmely follow these procedures.

46



4. Cooperate fully with your adversary in scheduling
t he depositions of proposed expert w tnesses when
desired. Rule 26(b)(4)(A).

5. Interrogatories and requests for adm ssion nust be
arranged to provide space for your opponent's answer,
see Ceneral L.Cv.R 33.1(a).

6. |If the person who verifies an interrogatory answer
does not have personal know edge of the information
contained in the answer, that person nust identify the
person or persons fromwhomthe information was
obtained or, if the source of the information is
docunentary, provide a full description of the
docunent, including |ocation, under L.Cv.R 33.1(b).

7. 1f you assert a privilege as a basis for objecting
to any discovery requested in interrogatories, requests
for docunents or requests for adm ssion, you nust
identify the nature of the privilege (including work
product) being cl ainmed and provide sufficient

i nformation to informyour adversary of the actual
basis of the privilege clained, see L.Gv.R 33.1(c)
and Fed. R Civ.P. 26 (b)(5). This usually involves, at
a mnimum an inventory and identification of who
prepared the docunment, when it was prepared, who it was
distributed to, and the general subject matter of the
docunent .

8. If you assert an objection on grounds such as
burden, harassnent, or irrelevance, your objection nust
al so contain particularized facts or argunents
substanti ati ng your position.

9. Take advantage of the opportunities provided you at
t he Schedul i ng Conference to organize your discovery
needs. |If a non-routine case has gotten bogged down in
di scovery, propose a discovery plan and request a

Di scovery Conference.

10. Never file a discovery related notion unless you
have first actually conferred with your adversary in
detail in a good faith attenpt to resol ve your

di scovery dispute. Your efforts must then be
docunented in a "Local Cvil Rule 37.1(b) Affidavit."
Counsel's failure to observe this rule is the prine
reason for rejecting discovery notions. Diligent
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consul tati on between counsel is the prinme mechani smfor
avoi di ng such noti ons.

11. Never file a discovery related notion unless you
first contact the Magistrate Judge by letter or
telephone. L.CGv.R 37.1.(a)(1).
12. Always attach a copy of the disputed discovery
responses to your discovery notion, as required by
L.Gv.R 37.1(b)(2). Don't |eave the court to guess
how a question or response i s worded.
13. Never send routine discovery to the Cerk for
filing. Discovery materials are not filed unless
ordered or needed. Please see L.CVv.R 26.1(c).
O her considerations for discovery notions are discussed in
"Motions" bel ow.
MOTIONS
The civil notion days in Canden are the first and third
Friday of each nonth at 9:30 a. m
Cvil notions are governed by L.CGv.R 7.1, except that
additional requirenments apply to discovery notions through

L.CGv.R 37.1(b). You should review these rules carefully.

All notions shall be made returnable before the District

Judge to whomthe case is assigned. The District Judge usually

deci des dispositive notions' and generally refers non-dispositive

! Exanpl es of dispositive notions are notions to disnm ss and

notions for summary judgnent.
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notions (including nost discovery notions)? to the Magistrate
Judge.

D spositive Mtions

The procedures for nost?® dispositive notions (except in
cases with a pro se party) are set forthin L.CGv.R 7.1(b) and
Appendi x N. Each Judge in Canden uses the procedure of Appendi x
N for the filing of dispositive notions, and that procedure is
now briefly descri bed.

The noving party serves a notice of notion, together
W th supporting briefs and exhibits to their adversaries. Only

the transmttal letter is filed with the derk of the Court.

Qpposition briefs and exhibits are served on the noving party
within ten days, unless the parties agree to an extension. The
noving party then has seven days to serve a response. The entire
noti on package is then provided to the court by the noving party,

who “bundl es” the entire notion package - briefs and ot her

2 Exanpl es of non-di spositive nmotions include notions to
anend pl eadings, notions to join additional parties, notions for
protective orders or to conpel discovery, notions for discovery
sanctions, and notions to anend Scheduling Orders and Fi nal
Pretrial Orders.

3 The dispositive notion procedure of Appendi x N does not
apply to habeas corpus cases or cases involving pro se litigants,
nor does it apply to notions for reargunent of dispositive
notions. App. N(A). Use the regular notion practice of L.CvVv.R
7.1(d) for notions in pro se litigant cases and notions for
reargunment. Motions in habeas corpus cases are governed by
L.CGv.R 81.2
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docurments in support, opposition and reply - and delivers it to
the Cerk of the Court for filing.
Note, that failure to submt the conpleted notion package

within thirty days of receipt by the court of the original cover

letter or letter of intent (L.CGv.R, Appendix N(B.1) wll
subject the notion to dism ssal for untinmeliness. Any request
for an extension of the thirty-day limt should be nmade to the
j udge hearing the notion before the period expires.

Not e, al so, that dispositive notions not served in
conpliance with the terns of a scheduling order will only be
heard at the discretion of the court.

Non- Di spositive Mtions*

Wth regard to non-dispositive notions filed before the
Magi strate Judge, the followi ng procedures are still applicable.

A Ti net abl e

Al l non-di spositive notion papers nust be received by the

Clerk's Ofice not less that 24 days prior to the date noticed

for argunent. A courtesy copy should also be sent to the
Magi strate Judge.
B. For mat
Your notion papers (original and one copy) nust contain the

follow ng, which shall be delivered to the Cerk

“Thi s procedure for non-dispositive notions also applies to
all notions (dispositive or not) in cases involving pro se
litigants.
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(1) Notice of Mdtion indicating the return date, the
j udge, the type of notion;

(2) A brief prepared in accordance with L.Gv.R
7.1(c), or a statenent that no brief is necessary and
the reasons therefor. [See also discussion of "Briefs”
bel ow. ]

(3) Proof of service of your notion papers.

(4) An affidavit or certification stating facts upon
per sonal know edge and attachi ng supporting exhibits,
if any, which you want the court to consider.
Affidavits shall not contain | egal arguments or
summations, at the risk of sanctions. Affidavits from
attorneys are rarely appropriate. See L.Cv.R 7.2(a).

(5) A proposed Oder. L.Gv.R 7.1(d)(1)

C. Di scovery Mbtions

In addition to the above, any notion related to di scovery

may be filed only after contacting the Magi strate Judge by letter

or tel ephone to arrange an informal discovery conference. |If
informal resolution is not successful, the formal discovery
notion nust al so be acconpani ed by:

(1) An affidavit of counsel "certifying that the
novi ng party has conferred with counsel for the
opposing party in an effort in good faith to resolve by
agreenent the issues raised by the notion w thout the
intervention of the court and has been unable to reach
agreenent. The affidavit shall set forth the date and
met hod of comruni cation used in attenpting to reach
agreenment on the subject of the notion." Please see
L.CGv.R 37.1(b)(1). This serves the inportant
under |l yi ng purpose of encouraging direct dialogue anong
counsel to resolve discovery di sputes w thout burdening
the court.

(2) "Copies of only those pertinent portions of the
interrogatories, demands for adm ssion and responses,
etc. which are the subject matter of the notion." See
L.CGv.R 37.1(b)(2).
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D. Qoposition

The opposition brief (original and one copy), specifying the
return date of the notion on the cover, nust be delivered to the
Clerk's Ofice in Canden, and served upon the adversary, at |east

fourteen (14) days before the return date, see L.CV.R

7.1(c)(2). In discovery notions, and notions related to case

managenent, the opposition nust also be delivered to the

Magi strate Judge fourteen (14) days before the return date, see

L.CGv.R 16.1(g)(2), unless the court extends the tinme for
opposition. Untinmely opposition in discovery and case managenent
notions will not be considered, and the Magi strate Judge "nmay
proceed to decide the notion on the basis of the papers received
when the deadline for submtting opposition has expired."

L.CGv.R 37.1(b)(3). No reply papers are permtted in discovery
and case managenent notions except by |eave of court, and reply
papers in other notions nmust be delivered to the Cerk and to the
Judge at | east seven (7) days before the return date under
L.CGv.R 16.1(g)(3); L.Cv.R 37.1(b)(4).

E. O al Argunent

Oral argument is sonetines heard on dispositive and non-
di spositive notions upon the request of either the noving or
opposing party. The court also has the option of deciding the

nmotion w thout oral argunment under Rule 78, Fed.R G v.P.
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Cenerally, oral argunent will be heard only when the judge before
whom the notion is pending determnes that it is required.
Oral argument is not generally heard on notions pertaining

to discovery or case nanagenent except as expressly required by

the judge. A party who seeks oral argunment on a discovery notion
shoul d so request in witing when the notion or opposition is
filed. See L.Cv.R 37.1(b)(4). Please check with the Judge's
chanmbers in advance of the return date to determine if the court
will hear oral argument.

F. Mbti ons for Rear gunent

A party may seek reargunent of the decision upon a
di spositive or non-dispositive notion by filing a notion for

reargunment within ten (10) days after the filing of the court's

order or judgnent on the original notion. See L.Cv.R 7.1(Q).
This rule requires that a brief be served with the notion,
setting forth concisely the matters or controlling decisions
whi ch counsel believe the court has overlooked. The page limt
is 15 pages. (L.CGv.R 7.2(b)). This rule does not permt
reargunment of the sane propositions or authorities, but only
pertinent matters that the court has seem ngly overl ooked.

G Oal Opinions

Oten a notion is decided by an oral opinion read into the
record whether or not counsel are present for oral argunent. A

copy of the transcript can be ordered by submtting a District of
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New Jersey Transcript Purchase Order to the Ofice of the derk,
see L.CGiv.R 80.1(b). Wen an oral opinion is being transcribed,
t he Judge nay nmake revisions before it is filed, pursuant to
L.Gv.R 52. 1.

H Oders

Wien a notion is decided, an Order is entered which is
either the proposed Order submtted with the noving papers
(above), an Order drawn by the District Judge or Magistrate
Judge, or an Order which the judge asks counsel to submt for
approval. The judge gives the signed Oder to the Cerk, who
dockets the Order and nornmally mails conforned copies to
litigants of record. Since "a court marches upon its Orders,"” be
sure that the Order you propose to the court is clear and
consistent with the relief you are seeking. The proposed order
should normally recite the notion that has been made, the party
who made it, and the precise disposition by the court.

BRIEFS

A. Briefs in Mtions

Briefs in this court are separate docunents, not attached to
any other pleading. The original and one copy are delivered to
the Clerk, who will mark the brief "Received" and forward it to
the District Judge or Magistrate Judge. They are not fil ed.

Pl ease send a courtesy copy directly to the judge. The formnal

requirements for briefs (or equival ent nenoranda) are few
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1. The return date of the notion nust appear on the
cover of the brief. L.Gv.R 7.1(c)(1)

2. The brief "shall include a table of contents
and a table of authorities.” L.CvVv.R 7.2(b)

3. The briefs on notions for summary judgnent
shall "furnish a statenment which sets forth
material facts as to which there exists or does
not exist a genuine issue.” L.CGVv.R 56.1

4. The page limt is 40 ordinary typed or printed
pages (and only 15 pages for a reply brief or a
reargument notion brief) excluding only the tables of
contents and authorities. L.GCGv.R 7.2(b)

5. The typeface for briefs, and the page formats, are
specified in L.CGv.R 7.2(d). For proportional
typeface, 1l4-point type size is required, while for
non- proportional typeface, 12-point is permtted.

Foot notes nmust be the same size as text.

6. A proof or acknow edgnent of service mnust
acconpany each brief. L.CGv.R 7.1(c)

B. Briefs in Social Security Review Cases

Briefs in cases seeking review of a determ nation of the
Secretary of the Departnent of Health and Human Servi ces denyi ng
a claimfor benefits under the Social Security Act are governed
by the special procedure of L.CGv.R 9.1

TRIALS

A, Trial Briefs

Trial briefs are required to be submtted to the trial judge
and served upon your adversary by the date specified in the
Scheduling Order or Joint Final Pretrial Order. (See L.CvVv.R
16.1(e). Nornmally they are due ten days before the date first

scheduled for trial. This deadline does not change even if the
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trial date is adjusted unless the entire Scheduling Oder is
revised. The trial brief nmust address each | egal issue remaining
in the case. Naturally, nore attention should be paid to issues
where the source of lawitself is a matter of dispute, such as
choi ce of |aw issues, questions of comon |aw privileges or
immunities, and conmon law maritinme issues. Evidentiary issues
that will arise at trial should also be addressed in the trial
briefs. Although it is unnecessary to address settled questions
of law, your trial brief should apply the facts of your case to
the lawto fully informthe trial judge of your client's
position.

B. Pr oposed Fi ndi ngs of Fact and Concl usi ons of Law

In non-jury cases you may be required to submt proposed
findings before or after trial. Proposed findings should be
separately nunbered paragraphs, each stating one fact or one
conclusion of law. Each conclusion of |aw should be supported by
citation to controlling authority in case |aw or statute.
Proposed findings of fact after trial may be required by the
trial judge to cite to the page (and |line) of supporting trial
testinmony or evidentiary exhibit. In the case of such post-trial
subm ssions, it is best to ascertain the trial judge's preference
for format of this inportant subm ssion in each individual case.

C. Oher Subn ssions Before Trial
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| npanel ment of the trial jury is governed by L.CGVv.R 47.1
and 48.1. The civil jury has not |ess than six nmenbers and not
nore than twelve. All jurors participate in deliberations.
L.CGv.R 48.1. (In other words, there are no alternate jurors in
civil cases.) Proposed voir dire questions should be submtted
to the trial judge and served upon adverse counsel when the trial
brief is submtted. GCenerally in this court, the trial judge
asks the questions for jury selection, including appropriate voir
dire questions proposed by counsel.

Proposed Requests for Jury Charge (original and one copy)
must al so be submtted and served upon adverse counsel in al
civil jury cases, again wth the trial brief. Each proposed
charge shoul d be typed on a separate sheet, and the source or
authority nust be cited. The New Jersey Mdel Jury Charges are
useful in diversity cases tried under New Jersey |law, while

counsel should consult Devitt and Bl ackmar's Federal Jury

Practice and Instructions in nost other instances. If a

"standard charge" is proposed to be nodified in any manner, the
nodi fi cati on shoul d be unanbi guously delineated in your proposed
char ge.

D. Exhibit Lists

An exhibit list nust be prepared and supplied to the trial
judge and the courtroom deputy on the day of trial. This exhibit

list is the sane as the one you have included in the Joint Final
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Pretrial Order. Counsel nust pre-mark all exhibits to conformto
t he nunbers on the exhibit lists and to the exhibits listed in
the Joint Final Pretrial Oder. Some judges require a joint
exhibit list which includes a statenent of all objections to the
exhibit. Counsel should neet before trial to exam ne and pre-
mark all exhibits

E. Trial Before the Mgistrate Judge

Parties may consent to have their case tried before the
Magi strate Judge. Were the parties consent, the Magistrate
Judge may conduct a jury trial or non-jury trial in any civil
action and order the entry of final judgment in accordance with
28 U.S.C. 8 636(c) and Rules 73-76, Fed.R Civ.P. A consent form
for this purpose is sent by the Clerk to the parties in each
case, in accordance with the procedures set forth in L.CvVv.R
73.1. An appeal fromfinal judgnment lies directly to the U S
Court of Appeals for the Third Circuit in the same nanner as an
appeal from any other judgnment of this Court.

COURTROOM DEPUTIES

Each District Judge has an assigned Courtroom

Deputy. They are as foll ows:

Seni or Judge Brot man - Barbara Arthur
Seni or Judge Rodriguez - Lillian Ni edringhaus
Judge Irenas - Deni se DePau

Judge Si mandl e - Deborah Schreid
Judge Ol of sky - Sara Asbel

Judge Pi sano - Marnie Boyle
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Simlarly, the Magistrate Judges have Courtroom Deputies, as

fol |l ows:
Judge Rosen - Marcy Barratt
Judge Kugl er - Jeffrey MNeal

The primary function of the courtroomdeputy is to cal endar
and regul ate the novenent of cases. The courtroom deputy acts as
an internediary between the District or Mgistrate Judges,
counsel and other court agencies. Cenerally, the courtroom
deputy is responsible for scheduling conferences, hearings and
m scel | aneous proceedings. They also coordinate, with the
Magi strate Judges, trial dates. However, the courtroom deputies
do not wusually get involved with scheduling or changi ng dates for
| egal arguments. Questions concerning notions should be directed
to the law clerks for the particul ar judge.

The courtroom deputy al so has responsibility for in-court
functions. These functions include the nmechanics of jury
sel ection, swearing of w tnesses, control and custody of
exhibits. Any questions concerning courtroom procedure should be
directed to the courtroom deputy.

In order to properly nmaintain control over a judge's trial
schedul e, the appropriate courtroom deputy shoul d be copied on
all correspondence relating to the trial date.

LAW CLERKS

Each District Judge has two | aw cl erks and each Magi strate

Judge has one. Law Clerks have terns of one or two years, while

59



sone enj oy permanent status, depending on the preferences of the
judicial officers. Generally, the judges rely on their clerks to
prepare bench nenos and to do extended research on notions and
trial matters

It should sel dom be necessary to speak with a | aw clerk on
any subject other than the scheduling of briefs or hearing dates,
and an attorney should never attenpt to convey information to a
law cl erk without the explicit prior know edge and consent of
adverse counsel. A lawclerk, like a judge, will not engage in
an ex parte discussion of the nerits of your case. Renenber that
comuni cations with the law clerk are bound by the sane ethical
strictures as communi cations with the judge.

COSTS AND FEES

L.CGv.R 54.3(a) of the Rules of the United States District
Court for the District of New Jersey provides that "the derk
shall not be required to enter any suit, file any paper, issue
any process or render any other service for which a fee is
prescri bed by statute or by the Judicial Conference of the United
States . . . unless the fee therefor is paid in advance."

There are exceptions to the above quoted Rul e concerning,
for exanple, indigent suitors, see 28 U S.C. 8§ 1915, but in the
case of nost individuals and corporate entities, prepaynent of

court fees wll be required.
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The filing fees of the federal court are not conplicated to
understand. The filing fee for a conplaint in the United States
District Court is $150.00. In our court, unlike the state court,
there is no filing fee for an answer. A listing of certain basic
federal costs and fees can be found at Appendi x K of the Local

Cvil Rules, and in the New Jersey Lawers Diary and Munual .

For a clear statement of the procedure for taxing costs,
pl ease consult L.Cv.R 54.1 of the Rules of the United States
District Court for the District of New Jersey, together with the
underlying statutes in 28 U S.C. 88 1914-1930. An excellent

di scussion al so appears in Allyn Z Lite, New Jersey Federal

Practice Rules (2001) at 121-132.

Rates for a transcript prepared by an Oficial Court
Reporter are governed by L.Gv.R 80.1 and Appendi x F established
t her eunder .

ARBITRATION UNDER LOCAL CIVIL RULE 201.1

Compul sory Arbitration under L.Cv.R 201.1 becane effective
in March 1985 in this District for all cases in which noney
darmages only are being sought in an amount not in excess of
$100, 000 exclusive of interest, costs and punitive damages,
except for certain civil rights cases, tax refund suits, and
ADEA, ERI SA, Social Security and Title VIl cases. See L.CVv.R
201.1(c). The Cuidelines for Arbitration at Appendix M further

expl ain the process, which has been highly successful.
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Cases falling into these categories wll be assunmed to not
exceed $100, 000 in damages, unless the plaintiff certifies when
the conplaint is filed that damages in excess of $100,000 are
sought, see L.Civ.R 201.1(c)(4). This subject of arbitrability
is also discussed at the Schedul i ng Conference, when the
Magi strate Judge can make adjustnents in cases that are not
properly classified.

Arbitration cases are prepared and nanaged t hrough the end
of discovery |ike regular cases. The Scheduling Oder will set
all deadlines for amendnents to the pleadings, joinder of new
parties, exchange of experts' reports, and end of discovery, at
which tinme the case is ready for its Arbitration Hearing. There
are no adjournments of deadlines in Arbitration cases unl ess new
parties are joined, |est the object of this programbe frustrated
by delays. L.Cv.R 16.1(c). The Cerk sets the Arbitration
date, usually on or shortly after the date proposed in the
Scheduling Order. The Arbitration Cerk does not have authority
to continue an arbitration hearing. Such a request should be
directed to the appropriate Mgi strate Judge.

The hearing is conducted by a single Arbitrator who has been
certified by the Chief Judge to be conpetent to performthese
duties and to have received the requisite arbitrator training (or
its equivalent) under L.Cv.R 201.1(a). Attorneys wishing to

beconme Arbitrators may apply through the Clerk. The Arbitration
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Conpl i ance Judge for the entire District Court is Magistrate
Judge Rosen

A. Arbitration Hearing. The hearing is usually conducted

at the Arbitrator's office or at the courthouse if space permts.
Li ve testinony under oath is preferred where necessary to enabl e
the Arbitrator to resolve factual issues and to ascribe weight to
t he evi dence, although the Federal Rules of Evidence are used
only as guides to the adm ssibility of evidence. The subpoena
power also exists for Arbitration Hearings. Expert testinony is
sonetines presented in person and sonetinmes through the expert's
reports; you are encouraged to produce |live expert testinony
where the Arbitrator woul d ot herw se be unable to resol ve
conflicting witten expert reports. A party desiring to have a
record or transcript made of the hearing shall make all necessary
arrangements for it. L.Gv.R 201.1(e).

B. Award and Trial De Novo. Wthin thirty days after the

hearing is concluded, the Arbitrator enters an award and files it
with the derk. The award is a witten statenment or summary
setting forth the basis for the award. L.Gv.R 201.1(f). An
Arbitrator may award nore than $100, 000 and may al so award
punitive danages. The award becones a final judgnent thirty days
after it is entered upon the docket, unless a party tinely
demands trial de novo, by filing a witten demand with the Cderk

and serving sane upon all parties. The fee for filing a denmand
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for trial de novo is $150.00, which is refunded if the party

obtains a final judgnment nore favorable than the Arbitration
award. See L.Cv.R 201.1(f),(9).

C. Arbitration Tips. Successful arbitration results depend

upon several factors:

1. Prepare your case fully for Arbitration, Al
di scovery nust be conpl eted before the hearing.

2. Submt all exhibits to the Arbitrator ten days
before the hearing.

3. Preserve a trial-like environnment so that the
Arbitrator is presented with a clear and cl ean case.

4. Make sure that your client is present for the
entire hearing. Wen all parties attend and have
confidence in the hearing process, the award usually
ends the case.

5. Don't hold back on inportant evidence or cross-
exam nation at the hearing. This is, in alnost al

i nstances, your client's "day in court", so put on your
best case.

6. Be considerate of the Arbitrator. Be pronpt,
courteous and wel | -prepared. Renenber that the
Arbitrator is performng a judge-like function in an
adj udi catory process.

D. Arbitration Gerk. The Deputy Cerk having

responsibility for scheduling Arbitration hearings is Anna
Connel ly, Arbitration Cerk, telephone (609)989-2021.

MEDIATION UNDER LOCAL CIVIL RULE 301.1

The court-annexed Medi ati on program for conpl ex cases began
on an experinental basis in 1992, follow ng the recomendation of

the District Curt's Gvil Justice Expense and Del ay Reduction
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Comm ttee. The experinment's success led to the adoption of a
formal program Mediation is governed by L.CGv.R 301.1 and the
Gui delines for Mediation, which appear in Appendi x Q

Unlike Arbitration under L.Cv.R 201.1, the Mdiation
Programis designed for the negotiation and settlenent of nore
conplicated cases. Mediation may be required by the D strict
Judge or Magi strate Judge in many kinds of civil actions.
Additionally, parties may agree to nediation of their case by
consent, and apply to the District Judge or Magi strate Judge for
| eave to nediate. L.Cv.R 301.1(d). In any conpl ex case,
counsel shoul d continuously consider whether the intensive
efforts of a trained | awer-nediator would aid the prospects for
a fair and efficient resolution wthout trial.

The nedi ators are sel ected and desi gnated by the Chief Judge
based on conpetence, participation in the training program for
nmedi ators, and at |east five years nmenbership of the New Jersey
Bar. L.Cv.R 301.1(a).

The programis supervised by a conpliance judge who is
responsi bl e for adm nistering the programand entertaining any
procedural or substantive issues arising out of nmediation.
L.CGv.R 301.1(b). The conpliance judge designates the nedi ator
in each case. L.Cv.R 301.1(b). Magistrate Judge Ronald J.
Hedges has been designated as conpliance judge at the present

tine.
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The medi ator receives conpensation for services at a rate of
$150. 00 per hour, except that the first six hours of service are
not conpensated. L.Civ.R 301.1(c). The rule requires that the
conpensation is borne equally by the parties. 1d. Any dispute
regardi ng paynent of conpensation may be directed to the
desi gnat ed conpliance judge, under L.Cv.R 301.1(b).

How does the Mediation work? The nmain features are:

1. Promptness. Stay of proceedings. Court

proceedi ngs are stayed for a period of 60 days fromthe

date of referral to mediation, which my be extended

upon joint application of the parties and the nedi ator.

L.Gv.R 301.1(e)5. This neans that the process cannot

continue nore than 60 days unl ess the nedi ator, joined

by all parties, believes that nore tinme wuld be

beneficial and the judicial officer approves.

2. Position paper. Regardless of the conplexity of

the case, the parties nmust distill their case into a

posi ti on paper not exceeding ten pages, attaching

essential docunents and not pleadings. L.CvVv.R

301.1(e)(2).

3. Informality. The nediation consists of neetings

with the nediator, jointly or ex parte. L.CvV.R

301.1(e)(4). This lends flexibility and creativity to

the nedi ati on process, centering on negotiations,
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w thout a hearing to receive evidence, in contrast to
Arbitration under L.Cv.R 201.1

4. Confidentiality. Because this is a settlement
process, all information presented to the nedi ator
shal I, on request be deened confidential and shall not
be di scl osed by anyone, including the nediator, w thout
consent. L.Cv.R 301.1(e)(4). Al so, no statenments
made or docunents prepared for nediation shall be

di scl osed in any subsequent proceeding or construed as
an adm ssion. 1d. One exception to confidentiality
exists for such information as is necessary to be

di scl osed to advise the court of an apparent failure of
a party to participate. 1d.

5. Direct participation. The parties thenselves, as
well as the attorneys, have a duty to participate in

t he nedi ati on and cooperate with the nediator.

L.GCGv.R 301.1(e)(1); App. Q(IIl). The mediator can
require the attendance of parties thenselves (including
individuals with settlenent authority or specific

i ndi vi dual s) at nediation sessions. L.CvV.R
301.1(e)(3). This contact between the parties and the
di spute resol ution process brings a directness and
focus that speeds resolution.

Finally, the Court published Guidelines for Mediation,

reprinted at Appendix Qto the Local Cvil Rules, to aid in
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under st andi ng the court-annexed nedi ati on program see L.CV.R

301. 1(f).
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CAMDEN VICINAGE - JUDGES AND COURT PERSONNEL

HONORABLE STANLEY S. BROTMAN, SENI OR DI STRI CT JUDGE
Chanbers - 6th Floor, Room No. 6040
Courtroom 4D
Tel ephone - (856) 757-5062
Secretary - Sharon Krause
Courtroom Deputy - Barbara Arthur - 968-4834

HONCRABLE JOSEPH H. RODRI GUEZ, SENI OR DI STRI CT JUDGE
Chanmbers - 6th Floor, Room No. 6060
Courtroom 5D
Tel ephone - (856) 757- 5002
Secretary - Suzanne Mirphy
Courtroom Deputy - Lillian N edringhaus 757-5395

HONORABLE JOSEPH E. | RENAS, DI STRI CT JUDGE
Chanbers - 6th Floor, Room 6030
Courtroom 5A
Tel ephone - (856) 757-5223
Secretary - Deni se Howard
Courtroom Deputy - Denise DePaul - 757-5433
Court Reporter - Steve Daner

HONORABLE JEROVE B. SI MANDLE, DI STRI CT JUDGE
Chanbers - 6th Floor, Room 6010
Courtroom 4A
Tel ephone - (856) 757-5167
Secretary - Maria Martinez
Courtroom Deputy - Deborah Schreidl - 757-5395
Court Reporter - Lisa Marcus

HONORABLE STEPHEN M ORLOFSKY, DI STRI CT JUDGE
Chanbers - 6th Fl oor, Room 6050
Courtroom 3D
Tel ephone - (856) 757- 5020
Secretary - Maureen Austin
Courtroom Deputy - Sara Asbell - 757-5306
Court Reporter - Theodore Formaroli

69



HONORABLE JOEL A. PI SANO, DI STRI CT JUDGE
Chanbers - 6'" Fl oor, Room 6020
Courtroom 3A
Tel ephone - (856) 757- 5057
Courtroom Deputy - Marnie Boyle - 757-5021
Court Reporter - Carl Nam

HONORABLE JOEL B. ROSEN, UNI TED STATES MAG STRATE JUDGE
Chanbers - 2nd Fl oor, Room No. 2060
Courtroom 3C
Tel ephone - (856) 757- 5446
Secretary - JoAnn Bal zano
Courtroom Deputy - Marcy Barratt

HONORABLE ROBERT B. KUGLER, MAG STRATE JUDGE
Chanbers - 2nd Fl oor, Room No. 2010
Courtroom 3B
Tel ephone (856) 757-5019
Secretary - Marci Gol ub
Courtroom Deputy - Jeff MNeal -757-5319

OFFI CE OF THE CLERK - WLLIAM T. WALSH, CLERK OF THE COURT
Tel ephone (856) 757- 5021
Deputy-in-Charge - Robert J. MCaughey
Assi stant Deputy-in-Charge - John T. O Brien

*kkkkhkkkkkk*

UNI TED STATES BANKRUPTCY COURT

HONORABLE JUDI TH H. W ZMUR, BANKRUPTCY JUDCGE
Chanbers - 2" Fl oor
Tel ephone (856) 757-5126
Secretary - Terry O Brien and
Dom ni que Wl ch
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HONORABLE GLORIA M BURNS, BANKRUPTCY JUDGE
Chanbers - 2" Fl oor
Tel ephone (856) 757-5174
Secretary - Patricia D Renzo

BANKRUPTCY CLERK' S OFFI CE - JAMES J. WALDRON, BANKRUPTCY CLERK

Tel ephone (856) 757- 5422
Deputy-in-Charge - Mary Shashaty (856) 757-5422

kkhkkkikkkikk*k*kx

U S. MARSHAL'S OFFI CE - JOSEPH BENNETT, DEPUTY-I| N- CHARGE
Mtchell H Cohen Courthouse, 1st Fl oor
Tel ephone - (856) 757-5024

U S. PROBATION OFFI CE - EDWARD DI TORO, Supervi sing
Probation O ficer
U S. Post Ofice & Courthouse, 1%t Fl oor
Tel ephone - (856) 757-5043

U. S. PRETRI AL SERVI CES OFFI CE - ALBERT ZOTTIl, Supervi sing
Pretrial Services Oficer
U S. Post Ofice & Courthouse, 1%t Fl oor
(856) 757-5108
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